| - NATURE OF THE PROCEEDINGS

1. By order of Justice Southey, dated May 15, 1996, the Women's Legal Education and Action Fund
(LEAF) was granted intervener status in the present case, to challenge the condtitutiondl validity of
Ontario Regulation 409/95 and Ontario Regulation 410/95.

2.LEAF isanationd, federally incorporated, non-profit organization. LEAFs mandate is to promote
the equdity rights of Canadian women through litigation, research, public education and other law

reform efforts.

Il -THE FACTS

3. LEAF accepts the facts set out in the Applicants factum. LEAF wishes, however, to underscore
certain facts rdating to the economic circumstances of women and single mothers aswell asthe
legidétive higory of the Regulaions under challenge in order to ensure a complete understanding of the

condtitutiond issues raised in the present case.

A. The economic circumstances of women and single mothers

4.\Women in Canada remain economicaly disadvantaged relative to men. 1n absolute terms, more
women than men live in poverty. And of those who are poor, sngle mothers and their families are

among the very poorest.

Statistics Canada, Women in Canada: A Statistica Report, 3rd ed. (Ottawa: Statistics Canada,
1995) at 84-85.

Status of Women Canada, Setting the Stage for the Next Century: The Federd Plan for Gender

Equdity (Ottawa: Status of WWomen Canada, 1995) at 19-21.



Nationd Council of Wdfare, Women and Poverty Revisited (Ottawa: Supply and Services
Canada, 1990) at 57-88.

5. Their economic circumstances make it more likely that women will need to rely on income support

and other welfare-related programs and services at some point in therr lives.

National Association of VWWomen and the Law, The Federal Socid Security Reform: Taking
Gender into Account (Ottawa: Nationa Association of WWomen and the Law, 1994) at 11.

6. In Ontario, 54 percent of al welfare recipients are women. However, dmos dl recipientsin the
sngle parent category are women. Single mothers currently represent 95 percent of single parent
recipients under the Family Benefits Act ("FBA™) and 90 percent of single parent recipients under the
General Welfare Assstance Act ("GWAA").

Affidavit of Nancy Vander Plaats, para. 20, Exhibit "E"
Application Record, vol. 1, Tab 10, pp. 234-35.

7. The high rate of poverty among single mothers and their children and the lack of government action to
dleviate this Stuation was the subject of specific comment by the United Nations Committee on
Economic, Socid and Culturd Rightsin its 1993 review of Canadas compliance with the Internaiond
Covenant on Economic, Socia and Cultural Rights.

United Nations Economic and Socid Council, "Consderation of Reports Submitted by States
Parties under Articles 16 and 17 of the Covenant: Concluding Observations of the Committee
on Economic, Socid and Cultura Rights (Canada)”, Geneva, 10 June 1993, E/C. 12/1993/5,
(1993) 20 Canadian Human Rights Reporter C\5 at C\7.

8. A number of factors explain the gendered dimension of poverty in Canada and the economic
disadvantage of single mothersin particular.



9. Higtoricdly, women's socia and economic role was seen to relate primarily to domestic work and
child care. Within family units today, women are gill defined as secondary earners who musgt limit their

workforce participation in order to care for their children.

Moge v. Moge, [1992] 3 S.C.R. 813 at 861.
Statistics Canada, Women in Canada, supra at 65-66, 69-70.

Status of Women, The Federd Plan for Gender Equdlity, supra at 19.

10. When spouses separate, mothers overwhemingly retain custody of their children. For most women,
assuming primary child care respongbilities after separation Smply continues responsbilities they held
prior to separation.

Young V. Young, [1993] 4 S.C.R. 3 at 49-50.
Statistics Canada, Women in Canada, supra at 18, 25.

11. Women's primary respongbility for the care of children has Sgnificant negative economic
consequences for them. These consegquences have been extensively documented and have been

recognized by the Supreme Court of Canadain a number of recent decisions.

Moge v. Moge, supra at 853-56, 861-64.

Willick v. Willick, [1994] 3 S.C.R. 670 at 713-16.

E. Carruthers, "Prosecuting Women for Wefare Fraud in Ontario: Implicationsfor Equdity”
(1995) 11 Journa of Law & Socia Policy 241 a 250-251.

12.1n the case of separated and divorced mothers, the inadequacy and infrequency of support
payments is an important factor contributing to their poverty. Asthe Supreme Court of Canada has
pointed out, following marriage and relationship bresk-down most men continue to have incomes which
place them well above the poverty line, while amgority of mothers with custody have incomes below
the poverty line even when support is received.



Moge v. Moge, supra at 855.
Willick v. Willick, supra at 715-16.

13. Women's unpaid caregiving labour also creates barriers to their participation in the paid work force.
Women's child care respongbilities often limit the number of hours women can work outside the home,
which affects their ability to both find work and to advance within their current work Stuetions.
Women's child care responsihilities can aso cause delayed entry to and extended absences from paid
work, as well asthe loss of education, training, job experience, promotions and other career

opportunities.

Status of Women Canada, Federad Plan for Gender Equdity, supra at 19.

Moge v. Moge, supra at 861-63.

14. For single mothers, their precarious economic circumstances and the lack of affordable child care
are additiona obstacles to obtaining the education, training and job experience necessary to enter or re-

enter the work-force and to compete for paid work in a high unemployment economy.

Nationa Council of Wdfare, Women and Poverty Revisted, supra at 49-56.

Status of Women Canada, The Federd Plan for Gender Equality, supraat 21.

M. Gunderson, L. Muszynski, J. Keck, Women and Labour Market Poverty (Ottawa:
Canadian Advisory Council on the Status of Women, 1990) at 18-22.

B.Thelegidative history of the Regulations

15. The legidative higtory of Ontario Regulations 409/95 and 410/95 are set out in the Applicants
factum a pages 5-8.



16. Early mothers dlowance legidation in Ontario, like other "poor rdief" legidation of the period, was
designed to provide for state intervention only in the case of single mothers deemed by community
standards to be worthy of assstance. Thus only women who were poor for reasons beyond their
individua control (such as widowhood or desertion), who did not have a husband upon whom they
could rely for economic support, who were responsible for the care of young children, and who were

considered to be "fit and proper person[g] to receive an dlowance' were digible for assstance.

M. Leghton, "Handmaid's Tdes Family Benefits Assstance and the Sngle-Mother-Led
Family" (1987) 45 University of Toronto Faculty of Law Review 324 at 330-31.

Gunderson, Muszynski & Keck, Women and Labour Market Poverty, supra at 192-93.

17. As soon as a man entered the household, the recipient of mothers alowance automaticaly became
disentitled to assistance based on two competing assumptions about women's proper socid and sexua
roles and conduct. Firgt, the "man-in-the-house’ was assumed to have stepped into the traditional male
role, temporarily taken over by the state, of providing support to the sngle mother and her childrenin

exchange for her socid, domestic and sexud services.

18. Second, if the "martin-the-house" was not providing economic support, the single mother was dso
disentitled to assstance on the assumption that, by entering into an extra-marital relationship without the
traditiona quid pro quo of mae economic support, she was mordly irresponsible, neglectful of her
children'sinterests, and negligent in her role and duties as a single mother.

Leighton, "Family Benefits Assstance and the Single-Mother-Led Family"”, supra at 327.

19. The language of the gpplicable regulations has changed to some degree over the years, as set out a
pages 6-10 of the Applicants factum.

20. Notwithstanding its current gender neutra formulation, the underlying statutory objective of the
exiging Regulationsis essartiadly unchanged from the origind Mothers Allowance Act of 1920: the State




is to provide assstance only to those mothers who are deemed to be deserving, and only in the last

resort.

Carruthers, "Prosecuting Women for Welfare Fraud”, supra at 250-52.
Leghton, "Family Benefits and the Sngle-M other-Led Family”, supraat 333.

[ -1SSUESAND THE LAW

21. Theissuesraised in this case are set out in the Applicants Factum at page 30.

22.LEAFsintervention will be limited to the issue of whether Ontario Regulations 409/95 and 410/95
violate equdity rights guarantees set out under section 15 of the Canadian Charter of Rights and

Freedoms (the "Charter"), and if so, whether the Regulations can be justified under section 1 of the
Charter.

A. Summary of LEAF'sposition

23. LEAF submits that the regulations at issue violate section 15 of the Charter in two principal regards.

Firg, the regulations discriminate on the prohibited ground of sex. Second, the regulations discriminate

againg sngle mothers on socid assistance who, by virtue of their historic and continuing disadvantage,

warrant protection as an analogous group under section 15 of the Charter.

B. Section 15 of the Charter asa guar antee of substantive equality

24. Theright to equdity is guaranteed by section 15(1) of the Charter, in the following terms

15.(1) Every individud is equal before and under the law and has the right to the equdl
protection and benefit of the law without discrimination and, in particular, without



discrimination based on race, nationa or ethnic origin, colour, religion, sex, age or
menta or physicd disability.

25. The sex equality guarantees set out in section 15 are reinforced by section 28 of the Charter, which
dates that: "Notwithstanding anything in this Charter, the rights and freedoms referred to in it are
guaranteed equally to mae and femae persons.”  Section 28 was designed to ensure that women's
equality was recognized by federd and provincid governments and enforced by the courts as a pre-
eminent conditutiona vaue.

W. Black & L. Smith, "The Equdity Rights' in E. Mendes & G.-A. Beaudoin, eds., The
Canadian Charter of Rights and Freedoms, 3rd ed. (Toronto: Carswell, 1996) 14-1 at 14-70.

26. The Supreme Court of Canada has interpreted section 15 of the Charter as a guarantee of
subgtantive rather than merely forma equdity. Where the traditiond idedl of forma equality requires
only that likes be treated dike, a subgtantive conception of equdity focuses on the interplay between the
law or policy under challenge and the actua circumstances of the individual or group whoserightsarein
question.

Law Society of British Columbia v. Andrews, [1989] 1 S.C.R. 143.
R. v. Turpin, [1989] 1 S.C.R. 1296.

Symesv. Canada, [1993] 4 S.C.R. 695 at 754-755.

Black & Smiith, "The Equality Rights', supraat 14-7 - 14-8.

27.As Jugtice McLachlin explainsin her recent decision for aplurdity of the Court in Mironv. Trudd,
whether or not alegidaive diginction is discriminatory within the meaning of section 15 "can be
ascertained only by examining the effect or impact of the digtinction in the socia and economic context
of the legidation and the lives of individuds it touches.”

Mironv. Trudd, [1995] 2 S.C.R. 418 at 488.
Rodriguez v. British Columbia (A.G.), [1993] 3 S.C.R. 519 at 549.




28. Section 15, and with it section 28, highlight a condtitutiona concern for the equdity of womenin
generd. However, laws and policies are dso reviewable under section 15 for their disparate impact on
women who are members of other disadvantaged minorities. As Justice lacobucci argues with respect

to the provisons of the Income Tax Act at issuein Symesv. Canada:

... If | were convinced that s. 63 has an adverse effect upon some women ... | would not
be concerned if the effect was not felt by dl women. That an adverse effect felt by a
subgroup of women can till condtitute sex-based discrimination appears clear to me
from a congderation of past decisons ...

Symesv. Canada, supra at 769.

N. lyer, "Categorica Denids Equality Rights and the Shaping of Socid Identity” (1993) 19
Queen's Law Journa 179.

C. The constitutionality of the Regulations under section 15
29. LEAF submits that the Regulations are uncongtitutiona because they draw a distinction based on sex
and on the characterigtic of being a Single mother on assistance, and because that digtinction in

discriminatory within the meaning of section 15.

Andrewsv. Law Society of British Columbia, supraat 174.

Eganv. Canada, supra at 514, 517, 519.

Mironv. Trudd, supraat 424, 425.

1. The Regulations create adigtinction

30. The Regulations at issue define a"spouse” for the purposes of the FBA and GWAA,, as a person of

the opposite sex residing with an gpplicant or recipient of assistance, if the two have a"mutud



agreement regarding ther financid affairs’, or if financia support is being provided by one to the other
and if the"socid and familid aspects’ of their rdaionship "amount to cohabitation”.

R.R.O. 1990, O. Reg. 366 (Family Benefits Regulation), s. 1(3), as amended by O. Reg.
409/95.

R.R.O. 1009, O. Reqg. 537 (Generd Wefare Regulaion), s. 1(3), as amended by O. Reg.
410/95.

31. By adopting this definition, the Regulations create a digtinction between "spouses’ under the
Regulations and other members of society defined as "spouses' under provincid law. The Regulations
create this digtinction in four ways.

32. Firdt, only gpplicants and recipients of socid assistance are defined as the "spouse’ of a person of
the opposite sex as soon as that person begins to reside with them, even in the absence of actud
economic interdependence and in Stuations where the gpplicant or recipient would be consdered a

"gngle" person for dl other socid and legd purposes.

33. For example, under the provincial Family Law Act, for the purpose of determining support

obligations and entitlements, "spouse” is defined as including legaly married persons and unmarried men
and women who have cohabited continuoudy for aperiod of not less than three years or who arein a
relationship of some permanence if they are the natura or adoptive parents of achild. "Spouse” is
defined in asimilar way under the Succession Law Reform Act.

Family Law Act, R.S.O. 1990, c. F-3, ss. 29, 30, 31.

Successon Law Reform Act, R.S.0. 1990, ¢. S-26, ss. 1, 57.

34. Second, only gpplicants and recipients of social assistance bear the burden of rebutting aregulatory
presumption that a person of the opposite sex is their "spouse” as soon as that person begins to reside
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with them, irrespective of whether any lega support obligations exis, or of whether any financid support
isin fact being provided by that person.

35. Third, only gpplicants and recipients of socia assstance in the single parent category are entirely
precluded from recelving assstance unless they are living gpart from their "spouse’ "by reason of
separation with no reasonable progpect of reconciliation.” No other applicants or recipients of
assstance are subject to this additiona requirement of demondrating that there is no reasonable
prospect of reconciliation with their former spousein order to be entitled to benefits.

36. And fourth, only socia assistance recipients in the sole support parent category are disentitled from
receiving ass stance adtogether once they are characterized asa"spouse’. For example, under

Regulation 773 of the Minigry of Colleges and Universties Act, the Minister is directed to consider the

"income of the spouse of [an] gpplicant” when determining digibility for and the amount of any bursary.
The mere fact that an applicant has been or is living with a spouse does not automaticaly disentitle that

person from recelving a bursary.

R.R.O. 1990, Reg. 773, s. 5(€).
37.Smilarly, while socid assstance recipients other than in the single parent category have their benefit
levels re-assessed taking into account the resources and income of a"spouse’, they are not categoricaly

disentitled from recaiving benefits.

2. The digtinction created by the Regulationsis based on the prohibited ground of sex

38. As Chief Judtice Lamer explainsin hisdecison in Rodriguez v. British Columbia (A.G.), section 15

of the Charter protects disadvantaged groups againgt both direct and indirect discrimination:
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[T]o promote the objective of amore equal society, s. 15(1) acts as a bar to the
executive enacting provisons without taking into account their possible impact on
aready disadvantaged classes of persons.

Rodriquez v. British Columbia, supra at 549.

Andrewsv. Law Society of British Columbia, supraat 173.

Symesv. Canada, supraat 755.

39. Indirect or "adverse effects" discrimination is found where afacidly neutral provison hasa
disproportionately adverse impact on an dready disadvantaged group. For example, in its 1989
decisonin Janzenv. Play Enterprises Ltd., the Supreme Court of Canadareviewed faciadly neutra

employment policies relating to sexud harassment. The Court found that athough mae employees are
as0 susceptible to sexua harassment, women are most often affected by thispractice. Asa
consequence, the Court concluded that failure to prevent sexuad harassment in the work-place

amounted to indirect discrimination on the basis of sex.

Janzenv. Platy EnterprisesLtd., [1989] 1 S.C.R. 1252.

40. More recently, in Rodriguez v. British Columbia (A.G.), Chief Jugtice Lamer found that since

persons with physical disabilities who are unable to end their lives unasssted are disproportionately
affected by the Criminal Code prohibition againgt asssted suicide, the prohibition amounts to indirect
discrimination on the basis of physicd disability.

Rodriguez v. British Columbia (A.G.), supra at 555-557.

41. Likethelaws and policies struck down by the Court in Janzenv. Platy Enterprises Ltd. and in

Rodriguez v. British Columbia (A.G.), the Regulationsin the present case are framed in facidly neutra

terms. However, women receiving assistance in the single parent category represent the vast mgority of
those at risk of having their benefits terminated. The vast mgority of those whose benefits have been

terminated pursuant to the revised definition of "spouse" are dso women.
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Affidavit of Kevin Congante, para. 86
Respondents Application Record, vol. 1, Tab 1, p.21.

42.1n addition to their numeric over-representation within the group affected, women are dso
disproportionately harmed by the Regulations. As discussed at length below, the Regulations have
sgnificant gender-specific impacts, such as mantaining a high degree of state scrutiny and control over
women's persond lives and decisiortmaking and reinforcing the stereotype that women's intimate

rel ationships with men invariably involve economic dependence.

43.1n view of the fact that the vast mgority of those affected by the Regulations are women, and in light
of the disproportionately gender-related nature of the harms which the Regulations cause, LEAF
submits that the Regulations creete a distinction on the basis of sex.

44. The conclusion that the Regulations draw a ditinction based on sex is not dtered by the fact that not
al those affected by the Regulations are women. For example, in Rodriguez v. British Columbia (A.G.),
Chief Judtice Lamer finds that, dthough not al persons with disabilities are unable to end their lives

unassisted, the prohibition on unassisted suicide nevertheless condtitutes indirect discrimination based on
physica dissbility.

Rodriguez v. British Columbia, supra at 556.

Janzenv. Platy Enterprises Ltd., supra at 1279.
Brooks v. Canada Safeway Ltd., [1989] 1 S.C.R. 1219 at 1247.

45. Nor, as Justice lacobucci recognized in Symes v. Canada, doesthe fact that not al women are

adversdly affected dter the fact that the Regulations draw a distinction based on sex.

Symesv. Canada, supra at 769.
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3. The Regulations draw a distinction based on the characterigtic of being asingle mother on socid

assistance

46. LEAF submits that, gpart from discriminating indirectly on the basis of sex, the Regulations aso
draw adidinction which discriminates indirectly againgt sngle mothers on socia assstance. As
indicated above, single mothers congtitute 90 percent of those receiving GWAA assistance and 95
percent of those receiving FBA assstance in the single parent category. Single mothers on assistance
are therefore disproportionately represented among those to whom the Regulations apply.

47.1n addition to the digparate impact of the Regulations on single mothersin srictly numeric terms, the
Regulations aso have harmful consequences which are particular to this group. For example, as argued
a grester length below, the Regulations increase the vulnerability of sngle mothers attempting to leave

abusive rdationships, and they reinforce the idea that specia and more punitive measures must be taken

to prevent single mothers from committing welfare fraud.

48. The disproportionate numeric and substantive impact of the Regulations leads to the conclusion that
the Regulations draw a distinction on the non-enumerated characterigtic of being asingle mother on

assisance.
4. Single mothers on socid assstance are an ana ogous group to those enumerated under section
15

49. LEAF submits that sngle mothers on socid assstance are an andogous group to those expresdy
enumerated under section 15. Single mothers on ass stance share many of the socio-economic, palitica
and legd characterigtics of disadvantage identified by the Supreme Court of Canada of Canadain its
equdity rights andyss

Andrewsv. Law Society of British Columbia, supraat 152.

R. v. Turpin, supraat 1333.
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Eganv. Canada, supra at 599.

50. In addition, Sngle mothers on socid assstance often experience multiple layers of discrimination on
the basis of grounds which are enumerated in section 15(1) and with grounds anaogous to them,
including poverty, race, disability and age.

L. Corbeil, The Impact of Poverty on Fairnessin Judicial Processes (Ottawa: Nationa Anti-
Poverty Organization, 1992) at 1/13.

Canadian Pand on Violence Againg Women, Changing the Landscape: Ending Violence -
Achieving Equdity (Ottawa Ministry of Supply and Services Canada, 1993) at 63-65.
lyer, "Equdity Rights and the Shaping of Socid Identity”, supra.

Affidavit of Usha Cici George, para. 26-32
Application Record, vol. 2, Tab 13, pp. 7-9.

51. The profound economic disadvantage of single mothers and their children was described at the
outset of the factum. Not only is the highest rate of family poverty found among single mother families,
they dso experience the greatest depths of poverty, with average incomes $8,535 below Statistics
Canada's low income cut-off linesin 1994.

National Council of Wefare, Poverty Profile 1994 (Ottawa: Supply and Services Canada,
1996) at 32, 52.

52.1n socid terms, for Sngle mothers on socia assistance as for other welfare recipients, reliance on this
source of income generdly means inadequate diet, substandard housing, lower levels of education, and

reduced hedth.

M. Jackman, "Condtitutiona Contact with the Disparitiesin the World: Poverty asa
Prohibited Ground of Discrimination Under the Canadian Charter and Human Rights
Law" (1994) 2 Review of Conditutiond Studies 76 at 83-89.

53. For single mothers on socid assistance, negative stereotypes and socid stigma are a constant fact of
lifer in the popular media, in their dedlings with landlords, with financid inditutions, with school officids,



15
with neighbours and strangers, with socid welfare agencies, with other government officias, and with the

legd sysem.

Affidavit of J. Bruce Porter, para. 18-20 Exhibits"B" & "D"
Application Record, vol. 3, Tab 14, p. 7.

Jackman, "Condtitutional Contact with the Disparitiesin the World", supra at 89-95.
Leighton, "Family Benefits Assstance and the Single-Mother-Led Family"”, supra at 327.
Carruthers, "Prosecuting Women for Welfare Fraud”, supra at 251.

Corbell, The Impact of Poverty on Fairnessin Judicial Processes, supraat 4/13 - 5/13.

54. Single mothers on assstance, like other socid assstance recipients, are aso politically vulnerable to
having their interests overlooked. Financia barriers, sexism, and negative stereotypes make it virtualy

impossible for single mothers on assistance to be considered for, run, or be eected to political office a
any leve of government. In addition, this group does not have the organization or resources which are

necessary to influence the legidative or regulatory process.

Jackman, "Condtitutional Contact with the Disparitiesin the World", supraat 95-100.

Canadian Pand on Violence Againg Women, Changing the L andscape, supra at 65.

55. The palitica margindization and excluson of single mothers and other welfare recipientsis reflected
in recent government rhetoric in Ontario, with its emphas's on "combating welfare fraud” and on the
need generaly to tighten welfare digibility in order to force wefare recipients back to work and to save

Ontario taxpayers money.
Ontario, Ministry of Community and Socid Services, "News Release: Government Combats
Fraud and Tightens Welfare Rules’ (23 August 1995).

K. Toughill, "Wefare Not Set Up to Feed Kids. Harris' Toronto Star (28 September 1995)
Al
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|. Morrison & G. Pearce, "Under the Axe: Socid Assistancein Ontario in 1995" (1995) 11
Journd of Law & Socid Policy 1 at 4-6.

56. Because of the discrimination which women and men on wefare face individualy and as a group,
receipt of socia assstance has been recognized as a prohibited ground of discrimination under the
Québec and Ontario human rights codes. The anaogous grounds of "socid origin® and "source of
income" are aso protected under the Newfoundland, Nova Scotia and Manitoba codes.

Jackman, "Condtitutional Contact with the Disparitiesin the World", supraat 103, 111-12.

57. Taken together, these socio-economic, legd and political indices of disadvantage have led a number
of courts to recognize welfare recipients, sngle mothers, and single mothers on socid assstancein

particular, as anadogous groups under section 15 of the Charter.

Dartmouth/Hdifax County Regiond Housing Authority v. Sparks, (1993) 101 D.L.R. (4th) 224
at 233-234.

Schachter v. Canada (Employment and Immigration Commission) [1992] 2 S.C.R. 679 at 701-
702.

Federated Anti-Poverty Groups v. British Columbia (A.G.) (1991) 70 B.C.L.R. (2d)
325 at 344.

58. As Justice Kelly held in R. v. Rehberg;

... theregulations ... provide that a specid group, "single parents otherwise digible for
family benefits’, can be determined indligible to receive these benefits if they contravene
the mar+in-the-house rule, however it isapplied. Moreover, this"group” is
overwhdmingly female single mothers who are, with their children, agroup in society
"mogt likely to experience poverty in the extreme”. | find in these circumstances, as was
found in Sparks, that poverty islikely apersona characteridtic of this group, and in this
ingtance poverty is andogousto the listed groundsin s. 15. Aswell, or course, the
group encompases alisted ground, "sex", asit ismogt likely that members of this group
aefemde.

R. v. Rehberg (1), (1993) 127 N.S.R. (2d) 331 at 351-352.
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5. The Regulations are discriminatory

59. The digtinctions drawn by the Regulations, based on sex and on the characterigtic of being asingle
mother on assistance, are clearly discriminatory within the meaning of section 15. In the words of
Jugtice MclIntyre, they have "the effect of imposing burdens, obligations or disadvantages' on women
and single mothers on assistance "not imposed on others’, and they withhold or limit "access to

opportunities, benefits and advantages available to other members of society.”

Andrewsv. Law Society of British Columbia, supraat 174.

60. LEAF submits that the Regulations reflect and reinforce a number of stereotypes and assumptions
which are harmful to sngle mothers on socia assistance and to women generdly. These Sereotypes
include the notion that a Sngle mother who deve ops relationships and a sphere of interest beyond her
children is sdlfish and irrespongble; the idea that women's intimate relationships invariably have an
economic sub-text and that any involvement with a man necessarily implies some form of economic
dependence; and the idea that single mothers are inherently prone to commit welfare fraud and must

therefore be subject to extra scrutiny.

Leighton, "Family Benefits Assstance and the Single-Mother-L ed- Family”, supra at 327.
Carruthers, "Prosecuting Women for Welfare Fraud”, supra at 248-50.
R. v. Rehberg, supra at 343-45.
61. The Regulations aso perpetuate and reinforce the historic prejudice that reliance on public
assiganceisasocid evil and the increasingly pervasive ideathat socia welfare programs and recipients

represent an unwarranted and illegitimate burden on the public fisc. In doing so, the Regulations

promote the view that it is acceptable to harass and otherwise pendize single mothers on assstance in
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order to reduce their numbers and thereby reduce public welfare expenditures. As one commentator

putsit:

The "welfare cheater” does not present a genderless face to the public. The problems
of abuse and overuse perceived to exist in the system are increasingly being blamed on
the large number of women who can't seem to find aman or, in his stead, ajob.
Carruthers, "Prosecuting Women for Welfare Fraud”, supra at 241.

Nationa Association of Women and the Law, The Federd Socid Security Reform, supra at 9.

Toughill, "Wefare Not Set Up to Feed Kids. Harris', supra.

62. In addition to the harmful stereotypes which they reflect and perpetuate, the Regulations dso have a
number of concrete effects which serioudy compromise the equality and security of women, and of

sgngle mothers on assstance in particular.

63. For asingle mother on assistance, deciding to cohabit with a man means the loss of independent
support asasingle parent. This disentitlement occurs automaticaly, regardiess of whether any financia
assganceisin fact avalable, desired, or forthcoming from the man, and irrespective of she and her

children's continuing need for assstance.

64. If the man with whom a sngle mother is congdering cohabiting is himsdf digible for wefare
assigtance, she can apply with him for GWAA benefits as a part of arecondituted family unit. By
immediady and automaticaly imposing this éection, however, the Regulations compel the single mother
to give up support in her own right, forcing her into anew "family" and effectively rendering her

economically dependent on the man aswell as on the Sate.

Affidavit of Nancy Vander Plaats, para. 67-68
Application Record, vol. 1, Tab 10, p. 172.

Carruthers, "Prosecuting Women for Welfare Fraud”, supra at 251.
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F. Woolley, "Research Note, Intra- Family Inequdity: Implications for the Design of Income

Support” (Ottawa: Canadian Advisory Council on the Status of Women, November 1994).
65. If the man with whom she is considering cohabiting isindigible for assstance as an individud, or as
part of arecondituted family unit, the Regulations force the sngle mother into the traditiona femaerole
of depending on amaninstead of on the dtate.

Affidavit of Sandra Elizabeth Fakiner, para. 31
Application Record, vol. 1, Tab 5, p. 50.

66. In many cases, the Regulaions will have the effect of dissuading single mothers on assstance from
entering into any kind of stable or longer-term relationships with men, in order to reduce the risk of
having their and their children's benefits cut-off. By imposing this burden on single mothers and by
limiting their choices in this way, the Regulaions dearly replicate the sexist effects of the province's

origina mothers dlowance regime.

Affidavit of Margaret Hillyard Little, para. 59
Application Record, vol. 3, Tab 15, p. 639.

Carruthers, "Prosecuting Women for Welfare Fraud”, supra at 253.

R. v. Rehberg, supra at 344.

67. Even where women decide againgt entering into any kind of reationship or cohabitation which might
fdl within the terms of the Regulations, the Regulations continue to have sgnificant adverse impacts on
them.

68. As was the case with previous variants of the man-in-the-house rule, enforcement of the Regulations
will invariably lead to degrading and intrusive scrutiny of women's lives and relationships, aswell asa
constant threet of harassment and increased financia and psychologica insecurity for recipients and their

children. Thisis paticularly truein view of the onus which the Regulations place on single mothersto
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demondrate that they are not involved in a"spousa” relationship if they wish to remain digible for
benefits.

Morrison & Pearce, "Socid Assstance in Ontario in 1995, supra at 7.
R. v. Rehberg, supraat 344.

69. Perverse and harmful effects on women and their children are aso caused by the requirement that
sngle parents be separated with "no reasonable prospect of reconciliation” in order to be digible for
assgance. Thisrequirement may force women to take conclusive steps to end relationships which were
beneficid to them and to their children, in order to maintain their digibility for assstance as sngle
parents.

70. This condition may aso foreclose reconciliation efforts within relaionships which might otherwise
have been sdvageable. And, it may affect women's ability to maintain heglthy parenting relaionships
with the father of their children or to actively support father/children relaionships, for fear of this being

taken as evidence of a reasonable prospect of reconciliation.

Affidavit of Nancy Vander Plaats, para. 54-56, 66
Application Record, vol. 1, Tab 10, pp. 168-72.

R. v. Rehberg, supra at 344.

Leighton, "Family Benefits Assstance and the Single-Mother-Led Family”, supraat 347.

71. The "no reasonable prospect of reconciliation” requirement is even more objectionable in terms of its
potential impact on women who are victims of spousal violence. Concern for their and ther children's
economic security are sgnificant factors kegping women in abusive rdationships. For women trying to
escape abusive relationships, or thinking of doing so, the added burden of demongtrating thet thereisno
prospect of reconciliation with aformer spouse before they are digible for assstance is highly prejudicia
and even life-threatening.
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Affidavit of Nancy Vander Plaats, para. 63-64
Application Record, vol. 1, Tab 10, p.171

Affidavit of Usha Cici George, para. 32
Application Record, vol. 2, Tab 13, p. 549.

Carruthers, "Prosecuting Women for Welfare Fraud”, supra at 254-56.

72. Evidence suggests that women in abusive relaionships are at greatest risk when they attempt to
leave. Any steps towards separation beyond those which are absolutely necessary (for example,
divorce proceedings as opposed to separation) place victims of domestic violence in greater danger.
The "no reasonable prospect of reconciliation” requirement will make it harder for women who are
victims of abuse to leave violent relationships, and will also place those who do take steps to leave at

greater risk of retdiation by abusve spouses.

Affidavit of Usha Cici George, para. 22-25
Application Record, vol. 2, Tab 13, pp. 546-54.

Canadian Pand on Violence Against Women, Changing the Landscape, supra at 63.

National Association of Women and the Law, The Federd Socid Security Reform, supra at 13.

73. As suggested earlier, the treatment which the Regulations accord single mothers on assstanceis a
profound odds with how other "spouses’ and beneficiaries of provincid government spending are
treated. Under no other provincid legidation are persons characterized as spouses, with the economic
consequences of that status, from the moment they begin to cohabit; under no other provincid legidation
isthere a presumption of spousal relationship and financia interdependence in the absence of some
evidence beyond the mere assumption of cohabitation; and under no other government program are

beneficiaries subject to such ahigh level of scrutiny and control as a condition of receiving assistance.

74. The Regulations, in their specific and cumulative effects, severely compromise women's ability to
make independent decisons about their lives. The Regulations force women to make choices about
how to manage new and existing persona relationships in away which responds to the exigencies of the
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socid assstance regime, rather than their and their children's own needs and priorities. The Regulations
scrutinize, control, and pendize single mothers for choices which are accepted, even encouraged, in

other members of society.

75. The Regulations structure single mothers access to, and continuing igibility for, assstancein a
manner which does not respond to their individua circumstances and capacities, and which reflects and
reinforces prgudicia stereotypes about women and single mothers, including about their dependence on
men, their sexud mordlity, and their value as productive members of society.

76.In ther intent and their effects the Regulations promote and perpetuate the view that women and
sngle mothers on assistance are "'less capable, or less worthy of recognition or value as human being[g]

or as member[s] of Canadian society, equally deserving of concern, respect and consideration.”

Andrews V. Law Society of British Columbia, supraat 171.

Eganv. Canada, supra at 543.

77.LEAF submitsthat, for dl of these reasons, the Regulations are discriminatory within the meaning of
section 15 of the Charter and should be struck down pursuant to section 52(1) of the Condtitution Act,
1982.

D.The Regulations are not protected under section 15(2) of the Charter
78. LEAF rgects any suggestion that the Regulations are protected under section 15(2) of the Charter.
LEAF submits that section 15(2) of the Charter is designed to prevent those who arein a position of

advantage in society from attacking programs designed to benefit those who are disadvantaged.

Black & Smith, "The Equality Rights', supra.at 14-27 - 14-29.
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79. The idea that a government program with an ameliorative objective isimmunized from section 15(1)
review by section 15(2) was rejected by Justice Weller in Re Ontario Human Rights Commisson et d.
and the Queen in Right of Ontario et d.. The Supreme Court of Canada has also clearly held that

government action does not escape section 15(1) review because it confers a benefit and is designed to

ameliorate the circumstances of aparticular group. As Justice Cory held in Eganv. Canada: "once the
decision has been made to confer a benefit, it cannot be gpplied in a discriminatory manner.”

Re Ontario Human Rights Commission & d. and the Queen in Right of Ontario et d. (1994), 19
O.R. (3d) 387 at 405.

Eganv. Canada, supra at 596.

80. LEAF submits that the question in the present case is not whether the Charter compels governments
to act affirmatively to remedy socid and economic disadvantage. Rather the issue is whether laws or
policies may discriminate in their gpplication to particular groups, and more specificaly whether the

Regulations may discriminate againgt women and single mothers on assstance,

E. The Regulations are not justified under section 1 of the Charter

81. The Supreme Court of Canada has emphasized that otherwise uncongtitutiona provisonsin socid
welfare legidation should not be treated differently or subjected to alesser leve of scrutiny under
section 1 of the Charter Smply because they may have implications for government spending.  As Chief
Judtice Lamer declaresin his judgment for the mgority of the Court in Schachter v. Canada: "[t]his

Court has held, and rightly so, that budgetary cons derations cannot be used to justify a violation under
Section 1."

Schachter v. Canada (Minister of Employment and Immigration), supra at 709.
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82. Judtice Lamer's satement echoes earlier remarks by Justice Wilsonin Sngh v. Canada that Charter

guarantees would beillusory if section 1 could be used by governments to judtify rights violations on the

badis of financia cost or administrative convenience,

Singh v. Canada (Miniger of Employment and Immigration, [1985] 1 S.C.R. 177 at 218-19.

83. LEAF submits that the primary objective of the Regulations under chalengeis to reduce the total
number of Sngle mothers digible for wdfare assstance in the province. LEAF submitsthat the
emphasis which the government has placed on cost savingsin reation to this and other recent welfare
reforms makesit clear that thisis the primary objective of the Regulations.

Ministiry of Community and Socid Services, "News Release: Government Combats Fraud and
Tightens Wdfare Rules', supra.

W. Wadker, "Government must make hard choices, Tories say" Toronto Star (28 September
1995) A1, A32.

Fakiner et d. v. The Attorney Generd of Ontario (January 11, 1995) Ontario Divisona Court
810/95 at 11 (decison of Steele J. on motion for interim injunction).

84. LEAF submits that this objective and the deficit reduction policy which underliesit are a product of,
and indeed compound, the socid and economic margindization and politica excluson of welfare

recipients in generd, and of sngle mothers on assstance in particular.

National Association of Women and the Law, The Federal Socid Security Reform, supra, at
11.

Morrison & Pearce, supra, at 4-6.

85. LEAF maintains that this objective is discriminatory in itsintent and its effects, and thet it is therefore
incompetible with the values and principles which the Supreme Court has held to be essentia to afree
and democratic society, including "respect for the inherent dignity of the human person, commitment to
socid judtice and equdlity ... and faith in socia and palitical ingtitutions which enhance the participation
of individuas and groups in society.”
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R. v. Oakes, [1986] 1 S.C.R. 103 at 136.

86. LEAF maintains that the objective of reducing the number of Sngle mothers on socid assistancein
the province is not "of sufficient importance to warrant overriding a congtitutionaly protected right”. On
that basis, LEAF submits that the Regulations fail the first criterion set out by the Supreme Court of
Canadain R. v. Oakes.

R. v. Oakes, supraat 138.

87. LEAF submits that the Regulations dso fail the second "proportiondity test” set out in the Oakes
cae. LEAF submitsthat the Regulations are "arbitrary” and "unfair” in the way in which they define
spousa relationships under socid assstance legidation relative to other statutory contexts. The
Regulations are also based on "irrationa considerations’ including prejudicia stereotypes about women

and single mothers on assstance, their honesty and their worth as productive members of society.

R. v. Oakes, supraat 139.

88. LEAF submits that measures such as the present Regulations, which are designed to reduce welfare-
related costs without regard to individua circumstances, are not "rationaly connected to the objective"
ether of providing assstance to those in need or of reducing government expenditures. Such measures
are not only irrationa and inequitable in terms of their impact on those who require assstance, they are

irrational and economicaly inefficient dso.

89. It iswiddly recognized that socid security measures make a direct contribution to present economic
prosperity and growth. linvestment in socid welfare today mitigetes the inevitable costs of poverty for
governments and for society in the future, including the long-term costs of poverty-related illness,
illiteracy, under-education, unemployment, and for women in particular, the devastating socid and

economic costs of poverty-related violence.
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National Association of Women and the Law, The Federal Socia Security Reform, supra at
12-13.

Canadian Panel on Violence Againgt Women, Changing the Landscape, supra at 63.

Canadian Council on Sociad Development, "News Release: Nationd Socid Policy group sends
message to Premier of Ontario” (2 October 1995).

90. LEAF submitsthat, even if the Regulations are not Smply intended to reduce provincid wefarerolls
and expenditures without regard to individual circumstances but rather are designed to ensure that
assgtance is provided only to those in need, the means adopted by the Regulations to achieve this

objective do not impair the equdity rights of women and of sngle mothers on assstance "aslittle as

possible’.

R. v. Oakes, supraat 139.

91. LEAF submits that dternative means causing lesser impairment to the section 15 rights of women
and single mothers on assstance are available to achieve the objective of ensuring that only those
needing assstance recaiveit. In particular, LEAF submits that the definition of "spouse" under Ontario
Regulations 589/87 and 590/97, which the current Regulations supercede, represents one such

dternative.

92.1n short, LEAF submits that the objective of Ontario Regulations 409/95 and 410/95 is not "of
sufficient importance to warrant overriding a condtitutiondly protected right” and that "the means chosen
are[not] reasonable and demongtrably judtified in afree and democratic society”. LEAF therefore
submits that the Regulations are uncongtitutional and should be struck down.

R. v. Oakes, supraat 138-40.
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IV - NATURE OF RELIEF REQUESTED

93. LEAF supports the order for relief requested by the Applicants.

ALL OF WHICH ISRESPECTFULLY SUBMITTED.

DATED this 5th day of June, 1996

Martha Jackman Carissma Mathen

Counsd for the Intervener LEAF
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